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DECI SI ON AND ORDER

This case arose froman application for |abor certification
on behalf of Alien Felicitas T. Kalaw ("Alien") filed by Enployer
Stanl ey and Herm ne Rosin ("Enployer") pursuant to §212(a)(5)(A)
of the Immigration and Nationality Act, as anended, 8 U S C
1182(a)(5)(A) (the "Act"), and the regulatlons pronulgated
t hereunder, 20 CFR Part 656. The Certifying Oficer ("CO') of
the U. S. Departnent of Labor, San Francisco, California denied
the application, and the Enployer and the Alien requested review
pursuant to 20 CFR 8§ 656. 26.

Under 8§ 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determined and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified, and available at the tinme of the
application and at the place where the alien is to perform such
| abor; and (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.
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Enpl oyers desiring to enploy an alien on a permanent basis
nmust denonstrate that the requirenents of 20 CFR, Part 656 have
been nmet. These requirenments include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynment
service and by other reasonable neans in order to make a good
faith test of U S. worker availability.

The foll ow ng decision is based on the record upon which the
CO denied certification and the Enpl oyer 's request for review, as
contained in an Appeal File ("AF"), and any witten argunent of
the parties. 20 CFR 8 656.27(c).

STATEMENT OF THE CASE

On Novenber 20, 1995, the Enployer filed an application for
| abor certification to enable the Alien, a Philippines national,
to fill the position of Cook -Donestic in her hone in Palm
Springs, California.

The duties of the job offered were described as foll ows:

“Prepare, cook and serve neals in private honme, prepare
menus based on tastes on dietary needs, including |ow
chol esterol diet, of famly, prepare and cook various
Ameri can di shes according to recipes for vegetabl es,
soups, sauces, neat, roasts, chicken, fish and al
ingredients for appetizers and ot her special dishes for
use at social and business entertai nment functions,

mai ntai n food and supply inventory, order supplies and
foodstuffs when necessary.”

No education and two years experience in the job were
requi red. Special requirenment was “require verifiable
references”. \Wages were $11.57 per hour. (AF-33-52)

On March 1, 1996, the (Acting) CO issued a NOF denying
certification, finding that the job offer did not establish full
time enploynent. Conpliance by Enpl oyer would require
docunent ati on of (summari zed): nunber and | ength of neals prepared
daily and weekly; if need includes entertai nment, prior and
current schedul e of same for the prior year; any duties other
than cooking; a doctor’s order if there are special dietary
needs. The CO stated that the alien’s |ast enploynent as a cook
was in 1984; docunentation of current work history nust be
subm tted. (AF-29-31)

On April 2,1996, Enployer through counsel forwarded an
extensive rebuttal outlining the duties required, the allegation
that Enpl oyers entertained extensively, and that Ms. Rosin did
the cooking with the assistance of the houseman as well as
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catering service prior to hiring of alien part time in August,
1995. Enpl oyer noted that alien had additionally worked as a cook
at the Crown Hotel in the Philippines fromMrch, 1984 until
Novenber, 1989. Enpl oyer noted that their ages were 85 and 79,
bot h had bi-pass heart surgeries, Ms. Rosin had had a foot
anputated, while M. Rosin was legally blind. Daily househol d
chores were perforned by the Houseman, gardening service is used.
“I'n concl usi on, based upon the extensive daily food preparation,
cooki ng and nenu planning duties, along with our frequent
entertaining commtnents that are the sole responsibility of the
cook, the position clearly constitutes full tine enploynent.”

( AF- 15-28)

On July 23, 1996, the COissued its Final Determ nation
denying certification based on a failure by Enployer to
denonstrate through docunentation that the job offer was full-
time. The CO stated: “The enployer’s rebuttal states that there
will be 8-10 daily neals, 50 neals per week and 60-120 m nutes
preparation tinme during the alien’s work week; no specific work
days were indicated. Wiile it may appear that there is a need for
some neal preparation, the job duties to be perforned by the cook
do not appear to constitute full-time enploynent. In fact, the
enpl oyer has hired the alien on a part-tine basis since August
1995. It appears that this arrangenent between the alien and the
enpl oyer has worked with no apparent problens. And that
reasonabl e alternatives such as catering services have been
utilized in the past.” (AF-13, 14)

On August 15, 1996, Enpl oyer requested review of the Final
Determ nation by this Board. (AF-1-12).

DI SCUSSI ON

Section 656.25(e) provides that the Enployer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed adm tted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of |abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.3 provides that “enploynent” nmeans permanent,
full-time work by an enpl oyee for an enpl oyer other than oneself.
The enpl oyer bears the burden of proving that a position is
permanent and full tinme. If the enployer’s own evi dence does not
show that a position is permanent and full time, certification
may be denied. Gerata Systens Anerica, Inc., 8-1NA-344 (Dec. 16,
1988). Further, if a CO reasonably requests specific information
to aid in the determ nation of whether a position is permanent
and full time, the enployer nust provide it. Collectors
International, Ltd. 89-1NA-133 (Dec. 14, 1989) Further,
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the burden of proof rests with the Enpl oyer to denonstrate by
substanti al evidence that the position is full time. Dr. VI adi mar

Levit, MD.,95-1 NA-00540(July 15, 1997)

The sole issue raised by the COin her Final Determnation, on
the other hand, conmes down to a dispute that preparation of a
particul ar neal or conbination of neals takes a certain anmount of
time, while the CO disagrees and says that it will take |ess
time, or that other alternative nethods (of preparing food) are
avai l able. In the absence of supporting evidence the CO s
conclusion that the duties described would not constitute forty
hours of work is specul ative at best. Were such di sputes have
arisen in many recent cases, we have concl uded that the evidence
of record supports the finding that the Enployer offered full
time enmploynment. Vivian Shul man, 96-1NA-00239 (Cct. 28, 1997)
Anita Catal ano, 95-1NA-641 (Sept. 30, 1997); Meta Hill, 95-1NA-
673 (Sept. 30, 1997); Janmes Hanna, 96-1NA-00028 (Sept. 30, 1997)
Alice Rog, 95-1NA-679 (Sept. 30, 1997); Roberta d apper, 95-1NA-
153 (Sept. 11, 1997); Martin Rosenberg, 95-1NA-675 (Sept. 5,
1997). (Many of the above cases were remanded on ot her bases not
here present). We believe the facts in this case are generally in
conformance wth these cases. Sunmarized, the Enpl oyer has well
docunent ed that because of advanced age, infirmaries and
entertai nment requirenents, the need for a full-tine
cook/ domestic is warranted as a business necessity. Since the CO
did not challenge the alien s qualifications or the rejection of
U S. applicants in her Final Determ nation, there is no basis for
affirmance of denial or for remand. Barbara Harris, 88-1NA-32
(April 5, 1989); DEP Corporation, 95-INA-171(Mar. 13, 1997).

ORDER

The Certifying Oficer's Denial of Certification is Vacated
and the matter Remanded to grant Certification.

For the Panel

JOHN C. HOLMES
Adm ni strative Law Judge
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Judge Jarvis concurs in the result based upon the facts of
this case, but does not agree with sone of the authorities cited
in the decision.



NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW Thi s Deci si on and
Order will becone the final decision of the Secretary unl ess
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily will not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

Ofice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Suite 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust also be served on other parties and
shoul d be acconpanied by a witten statenment setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board nmay order briefs.






